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suit for a divorce brought against such plaintiff, in the state of 
original residence : Smith v. Smith, 13 Gray, 209 ; Shannon 
v. Shannon, 4 Allen, 134 ; JBurlen v. Shannon, 99 Mass., 200 ; 
Lyon v. Lyon, 2 Gray, 367 ; Lath v. Leith, 39 N. H. 20 ; nor 
will it sustain in such latter state a suit for the alimony which 
it awards : Jackson v. Jackson, 1 Johns., 424 ; nor will it affect 
or impair the rights arising from the marriage, in respect to 
property lying within such state : Todd v. Kerr, 42 Barb., 317. 

B. V. A. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Maine. 

NEW ENGLAND EXPRESS COMPANY v. MAINE CENTRAL 
RAILROAD COMPANY. 
Where the Maine Central Railroad Company let to the Eastern Express 
Company, for four years, the exclusive use of a certain separate apartment in 
a car attached to each of their passenger trains, for the purpose of transporting 
the express company's messenger and merchandise, and agreed that they would 
not, during the continuance of such contract, let any space in any car on their 
passenger trains, to any other express carrier ; and the railroad company, 
before the expiration of such contract, but after reasonable notice to them, re- 
fused to receive, upon any terms, from the New England Express Company, 
when and where they received the Eastern Express Company's freight, such 
packages as are usually carried by express companies, to be transported by their 
passenger trains, Held, That the railroad company were liable, under c. 193 of 
the Public Laws of 1868, to the New England Express Company, in an action 
of damages. 

It seems that an action at common law would lie against the railroad under 
the same circumstances. 

Action on the case for refusing to carry the plaintiffs' express 
freight from Bangor to Portland, on one of their passenger 
trains. 

W. L. Putnan, for the plaintiffs. 

Davis 6f Drummond, for the defendants. 

The opinion of the court was delivered by 

Appleton, 0. J. — On the first of January, 1865, the de- 
fendant corporation contracted with the Eastern Express 
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Company to give them a certain specified space in the car 
attached to the passenger train, and " devoted to the carriage 
of the United States mail and the baggage of passengers trans- 
ported upon said'passenger trains," and to transport the agents 
and the property they may carry on certain conditions ; espe- 
cially agreeing that they would not "grant or let any similar 
space in any car or cars attached to the passenger trains, or run 
with them upon the defendant road, to any other persons as 
express carriers during the continuance of that contract," and 
until its termination, December 31, 1869. 

The plaintiffs, a corporation duly organized, and similar in 
its objects to the Eastern Express Company, made application 
to the defendants for privileges or rights similar to those granted 
said company, and on August 27, 1865, " after seasonable notice 
of their intentions, offered at Bangor packages and other pro- 
perty such as is usually carried by express companies, to the 
proper persons in charge of the passenger trains upon the defen- 
dant road, and at the same time and place, when and where the 
Eastern Express Company load their freight, to be transported 
iipon said road in their passenger train, and were ready to pay 
or secure the payment of a reasonable sum for such service, 
and to comply with all usual and reasonable terms applicable 
to the transportation of express matter, and the defendants 
refused to receive and transport said parcels and property upon 
said passenger train," though they were transporting express 
matter for the Eastern Express Company, on their passenger 
train at that time. 

It is admitted that the defendants are common carriers of 
passengers and merchandise. It is obvious that the contract 
with the Eastern Express Company is one conferring upon it a 
monopoly. 

Common carriers are bound to carry indifferently, within the 
usual range of their business, for a reasonable compensation, all 
freight offered, and all passengers who may apply. For similar 
equal services, they are entitled to the same compensation. All 
applying have an equal right to be transported, or to have their 
freight transported, in the order of their application. They 
cannot legally give undue and unjust preferences, or make 
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unequal and extravagant charges. Having the means of trans- 
portation, they are liable to an action, if they refuse to carry 
freight or passengers without just ground for such refusal. 

The proprietors of a stage-coach, who hold themselves out as 
common carriers of passengers, are bound to receive all who 
require a passage, so long as they have room, and there is no 
legal excuse for a refusal. And it is not a lawful excuse, that 
they run their coach in connection with another coach which 
extends the line to a certain place, and have agreed with the 
proprietor of such other coach not to receive passengers wbo 
come from that place on certain days, unless they come in his 
coach : Bennett v. Button, 10 N. H. 481. 

It is true, that by the rules and regulations adopted by the 
directors of the defendant corporation, passengers and their 
baggage only (except the United States mail) are to be trans- 
ported in passenger trains, and merchandise is to be transported 
in merchandise trains. No one can complain of these rules if 
adhered to. They are entirely unobjectionable. The complaint 
is of their continual violation, or rather of the interposition of 
a special and exceptional rule in the shape of a contract, by 
which they agree to carry the baggage of the Eastern Express 
Company, and contract not to take that of any other express 
company. If they can carry for one company and refuse to 
carry for another, they may equally and as well justify the 
carrying of A., and the refusal to carry B., both being unob- 
jectionable as passengers, being ready to comply with all their 
requirements, and they having ample space for the accommo- 
dation of both. 

The defendants cannot escape their common-law liabilities or 
avoid the performance of their duties to the public by fencing 
off a part of a car for the Eastern Express Company. They 
none the less carry the merchandise, though apart by itself. If 
this was for the purpose of mutual convenience, it would not 
increase nor diminish the duties or liabilities of a common 
carrier. If it was for the purpose of evasion, and to enable them 
thus evasively to give unjust preferences, the court will long 
hesitate before it will give effect to shifts and evasions for the 
sole purpose of eluding the law. 
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The charter of the Androscoggin and Kennebec Eailroad 
Company was approved March 28, 1845 ; and that of the Pe- 
nobscot and Kennebec Eailroad Company, April 7, 1845. The 
a,ct authorizing their consolidation was approved April 1, 1856, 
and the defendant corporation composed of the above railroad 
companies, was duly organized September 24, 1862. By the 
act of consolidation the new corporation is made subject to the 
liabilities, and is obliged to perform the duties of the two cor- 
porations of which it is the consolidation. 

By Section 6 of the charter of each of the original corpo- 
rations, " A toll is hereby granted and established for the sole 
benefit of said corporation, upon all passengers and property of 
all descriptions, which maybe conveyed or transported from time 
to time by the directors of said corporation. The transportation 
of persons and property . . . the weights of loads, and all other 
matters and things in relation to said roads, shall be in con- 
formity with such rules, regulations, and provisions as the 
directors shall from time to time prescribe and direct." 

A toll is granted. But a toll implies uniformity of compen- 
sation for equality of service. It is for the sole benefit of the 
corporation and not to enable the corporation to give discrimi- 
nating preferences. It is to be upon " all passengers and pro- 
perty of all descriptions," thus negativing the right to confer 
special favors on one or more, or to refuse to some what has 
been granted to others similarly situated. All passengers and 
property upon tendering the established toll have a right to the 
services for which it is the prescribed compensation. It is true, 
the. directors may establish rules and regulations. But rules 
and regulations imply uniformity of action in relation to the 
subject-matter to which they apply, not the right to give exclu- 
sive and peculiar privileges to some, which are denied to others. 

So by Section 12 of the charter of the original corporations they 
each " after they shall commence receiving tolls, shall be bound 
at all times to have said railroad in good repair, and a sufficient 
number of suitable engines, carriages, and vehicles for the 
transportation of persons and articles, and be obliged to receive 
at all proper times and places, and convey the same, when the 
appropriate tolls shall be paid and tendered." The language 
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is most general. The right to prefer and discriminate, and by 
driscrimination to benefit one and ruin another, is not given. 
When " the appropriate tolls are paid or tendered," the corpo- 
ration is obliged to receive and convey, not whomsoever or 
whatsoever they may choose, but " persons and property" in- 
differently, coming within the prerequisite of the payment or 
tender of " appropriate tolls," and within just, impartial and 
uniform rules, which alone the corporations were authorized to 
make. 

The very definition of a common carrier excludes the idea of 
the right to grant monopolies or to give special and unequal 
preferences. It implies indifference as to whom they may serve, 
and an equal readiness to serve all who may apply, and in the 
order of their application. The defendants derive their char- 
tered right from the state. They owe an equal duty to each 
citizen. They are allowed to impose a toll, but it is not to be 
so imposed as specially to benefit one and injure another. They 
cannot, having the means of transporting all, select from those 
who may apply, some whom they will, and reject others whom 
they can, but will not carry. They cannot rightfully confer a 
monopoly upon individuals or corporations. They were created 
for no such purpose. They may regulate transportation, but 
the right to regulate gives no authority to refuse, without cause, 
to transport certain individuals and their baggage or goods, 
and to grant exclusive privileges of transportation to others. 
The state gave them a charter for no such purpose. 

Such is the common law on the subject. The legislation of 
the state has been in accordance with and in confirmation of 
these views. 

By ch. 193, Section 1, approved Feb. 29, 1868: "All express- 
men and all persons engaged in express business shall have rea- 
sonable and e"qual terms, facilities, and accommodations, for the 
transportation of themselves, their agents and servants, and of 
any merchandise and other property, upon any railroad owned 
and operated within the state, and for the use of the depot and 
other buildings and grounds of such corporation, and at any 
point of intersection of two railroads, reasonable and equal 
terms and facilities of interchange." 
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The defendants cannot object to this statute, unless they had, 
before its passage, an unlimited right to impose unreasonable 
and unequal terms, to give special privileges, to confer mo- 
nopolies, selecting from the great public, from ■whom they 
acquired their powers and franchise, who shall be the special 
and selected objects of their bounty, and who shall not. The 
wildest and most extravagant supporter of vested rights will 
hardly claim this. It would imply madness or crime on the 
part of a legislature granting such rights. If, then, the de- 
fendants have no such right, the grant of a monopoly to one 
corporation at the expense of the general public is alike a vio- 
lation of the common as of the statute law, and cannot be upheld. 

The plaintiffs were willing and offered to pay reasonable 
freight for the services demanded, and to comply with all just 
and reasonable rules and regulations the defendants had or 
might establish; but the defendants refused to receive and 
transport the freight offered, in accordance with the plaintiffs' 
request. 

The defense is not that there was want of room or inability 
to transport the plaintiffs' freight as desired ; or that the accom- 
modation granted the Eastern Express Company was excep- 
tional, granted only on a special occasion, or urgent necessity, 
and afforded only to meet such accident or to supply such ne- 
cessity ; but it is that they may lawfully select one individual 
or corporation upon whom they may confer exclusive and valu- 
able privileges to the exclusion and injury of the rest of the 
community. 

It is argued that the contract between the defendant corpo- 
ration and the Eastern Express Company, it being made before 
the passage of the Act of 1868, is a bar to the plaintiffs' right 
to recover. But such cannot be the case, unless the defendants 
had the right to grant "terms, facilities, and accommodations" 
unreasonable and unequal as between the different express com- 
panies desiring the transportation of their goods, merchandise, 
<fec, over their railroad. But this cannot be claimed. Further, 
if such a contract were to be held an answer to the plaintiffs' 
claim, on the ground that the legislature "had no right to im- 
pair its validity, then it would follow, that they might be 
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ousted of their control and jurisdiction during the whole exist- 
ence of the defendant corporation; for the defendants might 
have made their contract co-extensive in time with their corpo- 
rate existence. 

Provisions similar to those of 1868 exist in England, and the 
courts have ever held all acts of undue preference void, while 
they have sustained the railroad corporations, when they have 
only the interests of the proprietors and the legitimate increase 
of the profits of the railway in view. It is not a legitimate 
ground for giving preference to one of the customers of a rail- 
way company, that he engages to employ other lines of the 
company for the carriage of traffic distant from, and uncon- 
nected with the goods in question; and it is undue and un- 
reasonable to charge more or less for the same service, ac- 
cording as the customer of a railway thinks proper or not to 
bind himself to employ the company on other and totally dis- 
tinct business : Baxendale v. G. W. B. B. Co., 94 E. C. L., 308. 
But in that case a difference of charge was sustained upon goods 
from and to the same places, between persons who sent large 
quantities at a time, and stipulated to send given large quanti- 
ties every year, and others who decline to do so. " The advan- 
tages there stipulated for by the company," observes Willes, 
J., "related to the carriage of the goods upon the same line, and 
directly affected the rate at which they could be probably carried. 
In fact those advantages made a difference similar to that between 
the selling of goods wholesale and retail, the profit of carrying 
goods in large quantities and at the less rate at which they were 
carried, equalling or exceeding the profit upon the goods sent in 
smaller quantities at the greater rate at which they were carried." 
In Garton v. Bristol $ Exeter B.B.Co., 95 E. C. L. 655, Willes, 
J., says : "As to the third branch of the case, viz. : that a lower 
charge is made by the company to persons residing at Bridge- 
water for the carriage of goods, than is made to the com- 
plainants, no satisfactory reason seems to me to have been given 
for that reduction. It is not shown that it is rendered necessary 
for the purpose of meeting and overcoming competition. . . . The 
inequality of charge- cannot be without a reason; and I am at 
a loss to see any other possible reason than a desire on the 
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part of the defendants to displace the complainants as car- 
riers, so that they themselves may become the sole carriers on 
their line of railway." Where a statute requires a railway 
company to carry for all who may apply and upon equal terms, 
they have no right to impose increased prices upon express 
carriers who send freight by the company's trains, in aggregate 
quantities made up of small parcels directed to different indi- 
viduals : Pickford v. Grand Junction Railway, 10 M. & W., 
399. Much less have they a right, to carry for one express 
company and refuse to carry for another, when they have the 
ability to carry for both. 

In Mariott v. The London # South-western Railway Co., 87 
E. 0. L., 498, the defendant railway company made arrange- 
ments at one of their stations with A., the proprietor of an 
omnibus running between the station and K., to provide omni- 
bus accommodations for all passengers by their trains to and 
from K., and allowed A. the exclusive privilege of driving his 
vehicle into the station-yard for the purpose of taking up and 
setting down passengers at the door of the booking-office. " I 
am of opinion," observes Cockbukn, 0. J., "that that is giving an 
undue and unreasonable preference to and in favor of Williams, 
and brings the company within the provisions of the statute in 
question. (18 Vict. c. 31, § 2.) I see no reason why this prefer- 
ence should be given to one omnibus to the exclusion of another 
... .1 therefore think the rule should be made absolute, to the 
extent of enjoining the company to admit the complainant's 
omnibus into the station of this railway at all reasonable times, 
for the purpose of receiving and setting down passengers and 
goods, in the same manner, and to the same extent as other 
public vehicles of a similar description are admitted into the 
yard for that purpose." In Piddington v. S. E. Railway Co., 
94 E. 0. L., 109, the defendants made an increased charge upon 
"packed parcels." The jury negatived that they incurred an 
additional risk or expense on the carriage thereof. "Here," 
remarks Byles, J., " the defendants charge double for certain 
packages, though the goods are of a like description, and the 
jury have found there is no increased risk or expense incurred 
by them in the carriage of them. That seems to me to be an 
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express violation of the 17th section." In Sandford v. Bail- 
way Co., 24 Penn., 378, it was held that express companies had 
as good a right to the benefits of a railroad as the owners of the 
packages which they carried personally had, and that a contract 
giving to an express company an exclusive right of transporta- 
tion on the passenger trains was illegal and void, both at com- 
mon law and by the statutes of the state. "Whenever," observes 
Lewis, 0. J., "a charter is granted for the purpose of constructing 
a railroad, and the corporation is clothed with the power to take 
private property in order to carry out the object, it is an in- 
ference of law from the extent of the power conferred, and the 
subject matter of the grant, that the road is for public accom- 
modation. The right to take tolls is the compensation to be 
received for the benefits conferred. If the public are entitled 
to these advantages, it results from the nature of the right that 
the benefits should be extended to all alike, and that no special 
privileges should be granted to one man or set of men, and de- 
nied to others. The special stipulations inserted in charters, 
for the purpose of securing these rights, are placed there in 
abundance of caution, and affirm nothing more than the common 
right to equal justice, which exists independent of such provi- 
sions. . . . The supposed necessity for such provisions, in char- 
ters granted in this country and in England, proves nothing 
more than that the law-makers in both countries were aware 
of the difficulty in holding large corporations to those common 
obligations of justice which individuals feel bound to acknowledge 
without legislative enactment." 

The plaintiff is entitled to maintain his action. 

Cutting and Walton, JJ., did not concur. 



The foregoing opinion embraces 
questions of great practical import- 
ance to the business community in the 
country. The extent and importance 
of the express business has become 
great, and is constantly increasing, 
almost in a geometrical ratio. We 
have often felt and expressed regret 
that it was not from the first kept 
more under the control of the railway 



companies in this country, as it is in 
England and upon the Continent of 
Europe. There is an injustice to the 
shareholders in railway companies, in 
allowing these express companies to 
absorb so large an amount of the net 
earnings of the companies, for the 
transaction of the proper business of 
the companies, and which they might 
transact themselves at very slight 
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additional expense, and thus have a 
very large proportion of that income 
for distribution among their own 
shareholders, which is now diverted 
into other channels, without any addi- 
tional advantage to the public ; and 
we sometimes fear with positive detri- 
ment. For if these express companies 
are to be allowed a monopoly of the 
business upon all the railway lines in 
the country where they choose to 
establish themselves, there will be a 
constant increase in prices and a pro- 
portional decrease in accommodation. 
That is inevitable, as long as human 
nature remains the same, and the pro- 
fits of the business go into the hands 
of a few persons ; or, as is sometimes 
the case, a single one. Where the 
avails go into the treasury of a very 
extensive railway company with nu- 
merous shareholders, the temptation 
to exorbitant exactions is so far di- 
minished as to be comparatively harm- 
less. 

For these and other reasons which 
might be stated, we are glad the Su- 
preme Court of Maine have made so 
salutary a decision upon the subject, 
and one so much in defiance of the 
absorbing tendencies in almost every 
department of commerce and traffic in 
the country towards destructive mono- 
polies. As a general thing it may be 
safely affirmed, that those men and 
those courts which allow themselves 
to be crowded into positions calculated 
to favor monopolies in trade or busi- 
ness of any kind, whether they com- 
prehend it or not, are doing a very 
damaging service toward the vital 
interests of the great mass of the 
community. And we are very will- 
ing to believe that such things are 
always done unconsciously. The 
world suffers in our apprehension, far 
more through the easy good nature of 

Vol. XVIII.— 47 



stupid and incompetent judges, than 
by any positive wickedness in judicial 
positions. Anything of the latter 
character, in our belief, must be set 
down as the rarest possible exception, 
while the community is almost suffoca- 
ted, from day to day, under the oppres- 
sive burden of false and foolish deci- 
sions, into which the indolent and the 
uneducated judicial force of the country 
is driven, by the lawlessness and cor- 
ruption of outside pressure. We have 
said thus much, because we believe the 
country, generally, are being duped 
by designing and interested men, into 
the false belief that what they need 
for their security in the judiciary, is 
more simple honesty of purpose ; when 
the truth really is, that the highest 
necessity of the country, in regard to 
its judicial administration and incum- 
bency, is a superior grade of talent 
and a higher degree of culture, and 
more unflinching nerve to enable 
them to know the right and to dare 
to do it, in defiance of all remon- 
strances from interested parties, or 
political partizanship, which are about 
equally, and for similar reasons, un- 
worthy of confidence. 

It may be said very truly, that there 
is nothing in this decision which pro- 
perly demands any such diatribe upon 
judicial incompetency. But we can 
with more propriety say this, in such a 
case and in speaking in favor of a deci- 
sion than if we were calling it in ques- 
tion. And we have no expectation that 
any remonstrance we can utter will 
penetrate to the root of the difficulty or 
produce any cure. But as we have 
before intimated, more than once, we 
are heartily tired of hearing the 
American judiciary, both at home and 
abroad, denounced as a set of gam- 
blers and blacklegs, when in fact there 
exists nowhere in the world, as a 
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general thing, a purer judiciary than 
in the American States ; but their 
great infirmity is, that through defect 
of understanding and of long training 
and culture, they are too often made 
to do the dirty work of others, who 
thereby pocket the unjust gain and 
escape the merited censure due to 
their base deeds. Perhaps, the most 
effectual remedy will be to give such 
salaries to the judges as will command 
the first talent at the bar. If that 
were done, we believe we should hear 
no more complaint. 

The decision, itself, is only in affirm- 
ance of a long established rule of the 
common law, applicable to common 
carriers of goods and passengers, that 
they should carry all, and for all who 
offer, so far as their means of trans- 
portation will allow. And these 
must be kept up to the demands of 
the business as far as reasonably prac- 
ticable : Bennett v. Peninsular Steam- 
boat Co., 6. C. B., 775; Story on 
Bailm. f . 591. And nothing is bet- 
ter settled than that passenger car- 
riers, as well as common carriers of 
goods, are bound to carry all who ap- 
ply, and where there exists no valid 
special excuse : Bennett v. Button, 10 
N. H. 81 ; Jencks v. Coleman, 2 Sum- 
ner 221, 224. 

But, of course, every common car- 
rier is not bound to carry every kind 
of goods. He may limit his business 
to such kinds as he deems expedient ; 
but he cannot extend it from time to 
time to suit the convenience of some 
customers and deny it to others. He 
must serve all alike in that respect : 
Garton v. Bristol & Exeter Railw., 1 
B. & S., 112. 

And this being the general duty of 
common carriers of goods, they can- 
not make any valid contract with 
one or more persons to carry for 



them exclusively. Any such con- 
tract, if made, would be void, by 
reason of being in violation of the 
general duty of common carriers, and 
in conflict with the rights of others 
who desire to employ them. So that 
the statute of Maine, upon which this 
case is mainly made to turn, being only 
in affirmance of the common law duty 
of carriers, cannot be said to have 
really varied the case from what it 
would have been without the statute. 
We do not question the right of a 
railway company to allow one ex- 
press company to occupy a portion of 
a car upon the passenger train, or the 
whole car, if they choose. Nor can 
it be questioned that a railway com- 
pany can exclude all merchandise 
from their passenger trains, or all 
passengers from the goods trains. But 
they cannot make these regulations 
for the general public, and relax them 
for the convenience of particular cus- 
tomers. A relaxation of such a rule 
in a particular instance, for a particu- 
lar trip, would not impose any ob- 
ligation upon the company to repeat 
it at the demand of others : Johnson 
v. Midland Bailw., 4 Exch., 367. A 
clearly defined exception creates no 
obligation upon the company to ex- 
tend or repeat it. It is the general 
practice of the company which fixes 
their duty and responsibility as car- 
riers. If the company allow a par- 
ticular express company to carry 
at its pleasure and convenience all 
express matter it chooses upon the 
passenger trains, they thereby set 
themselves before the public as com- 
mon carriers of express matter by 
their passenger trains. This will not 
oblige them to carry all kinds of mer- 
chandise, and to any extent, by such 
trains. The company may properly 
insist upon keeping the business with- 
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in reasonable limits, as to the kind 
and amount of merchandise ; but they 
cannot do this by discrimination as 
to the persons allowed to carry. This 
would be not only invidious, as to the 
persons, but dangerous to the com- 
munity in regard both to prices and 
accommodation. 

It is a well known rule of business 
in all countries, that as long as those 
who begin the business, conduct it 
upon reasonable terms, as to compen- 
sation, and with proper care and cour- 
tesy, so that the employers, as a gen- 
eral thing, are satisfied, others will 



not interfere. Until there is a demand 
for more and better accommodation 
there will be little danger of others 
intermeddling. And it is not the 
business of common carriers to decide 
when and how much competition will 
be useful. It is their duty to carry 
for all, in the same way and to the 
same extent they do for any. And 
we hope this case will have the effect 
of awakening the railway companies 
in the country to a proper sense of 
their duty in these respects. 

I. F. R. 



United States Circuit Court, District of Missouri. 
WILLIAM G. CLARK *. FRANKLIN A. DICK. 

Section 4, Article 11 of the Constitution of the State of Missouri, which in 
substance exempts persons from liability for acts done during the recent 
civil war, by virtue of military authority vested in them by the govern- 
ment of the United States, or in pursuance of an order received from any per- 
son vested with such authority, is valid, and protects from prosecution or 
action all who can show for their acts the authorization of a military officer, 
acting under the commander-in-chief of the army of the United States. 

Where, in an action of trespass, the defendant pleaded, in substance, that 
civil war existed ; that martial law was in force, and that the alleged tres- 
passes were compulsory assessments, made upon the plaintiff or his property 
by virtue of an order of the commanding general of the army in that depart- 
ment : Held, That the facts pleaded brought the case within the above men- 
tioned section of the constitution of the state, under which they were a good 
defence to the action. 

That provision of the constitution is not void because of its retrospective 
operation, nor because other provisions of the constitution may prohibit the 
legislature from passing retractive statutes. 

Nor does it conflict with the national constitution limiting the power of the 
states ; nor is it rendered invalid by the fifth amendment to the constitution, 
as that is a limitation on the powers of the general government, and not on 
those of the states. 

The facts above mentioned, pleaded as a defence to the action, bring the 
case within the two-years' limitation clause of the Act of Congress of 1863 (12. 
Stats, at Large, 757), and this limitation is applicable to a case originating in 
a state court, and by virtue thereof properly removed into the federal, court. 



